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A WALK THROUGH ASIA
Negotiating the  
legal systems in ASEAN
By Low Kee Yang and Philip Zerrillo 
One may ask: What is a thought piece on legal systems doing 
in a business magazine? The fact is, as one begins to look at 
the legal and regulatory systems across the world, one 
quickly finds that these systems are an essential part of a 
ÀUP·V EXVLQHVV HQYLURQPHQW /HJDO DQG UHJXODWRU\ VWUXFWXUHV
unique to each country, can facilitate or hinder, enable or 
OLPLW KRZ D ILUP RSHUDWHV ORFDOO\ /DZV FDQ RIWHQ LPSDFW 
business performance more than any other factor, internal 
RU H[WHUQDO WR WKH EXVLQHVV <RX PD\ KDYH FRQWURO RYHU \RXU 
ÀQDQFHVKXPDQ UHVRXUFHVSURGXFWVSURFHVVHV VXSSO\ FKDLQV 
DQG HYHQ \RXU FXVWRPHUV EXW OHJDO V\VWHPV GLFWDWH ZKDW 
products you can produce, where and how much you can 
SURGXFH DQG ZKHUH DQG WR ZKRP \RX FDQ VHOO WKHP :KLOH 
WKH ¶VLQ· LQGXVWULHV OLNH DOFRKRO DQG WREDFFR DUH SRODULVHG 
examples of this, it is easy to see how the laws and regulations 
RI D FRXQWU\ FDQ LPSDFW DQ\ EXVLQHVV
The legal system also impacts the nation concerned, 
VSHFLILFDOO\ LQ WHUPV RI WKH LQYHVWPHQWV EXVLQHVV DQG VNLOOV 
WKDWÁRZ LQWR LWDQG WKHEXVLQHVVPRGHOV WKDWHPHUJH:HRIWHQ
WDON DERXW PDNLQJ FRPSDQLHV DWWUDFWLYH SODFHV WR ZRUN EXW 
equally important is for policymakers to gauge whether their 
FRXQWU\ LV DQ DWWUDFWLYH SODFH WR LQYHVW RSHUDWH DQGZRUN 7KH 
OHJDO DQG UHJXODWRU\HQYLURQPHQW LV D FULWLFDOGHWHUPLQDQWRI WKLV
Different type of systems
/RRNLQJ DW 6RXWKHDVW $VLD ZH ILQG D VSUHDG RI OHJDO V\VWHPV
LQ RSHUDWLRQ $W RQH HQG ZH KDYH FRXQWULHV OLNH 6LQJDSRUH 
DQG 0DOD\VLD WKDW IROORZ &RPPRQ /DZ GHULYHG RQ WKH EDVLV 
RI MXGLFLDO GHFLVLRQV RI FRXUWV DQG WULEXQDOV 7KH GHILQLQJ
FKDUDFWHULVWLF RI &RPPRQ /DZ LV WKDW LW LV GLFWDWHG E\ 
SUHFHGHQW 7R UHVROYH WKH FRQIOLFW EHWZHHQ WZR SDUWLHV D 
&RPPRQ /DZ FRXUW ORRNV WR SDVW GHFLVLRQV PDGH E\ UHOHYDQW 
courts, and applies the same principles to adjudicate the 
GLVSXWH 7KHQ ZH KDYH &LYLO /DZ²VHHQ LQ 7KDLODQG IRU 
H[DPSOH²ZKLFK LV EDVHG RQ VWDWXWHV DQG QRWHV DERXW WKRVH 
VWDWXWHV &RGLILHG VWDWXWHV DV RSSRVHG WR DGMXGLFDWHG FDVHV
SUHGRPLQDWH WKH &LYLO /DZ V\VWHPV DQG DUH JLYHQ VHQLRULW\ 
RYHU D MXGJH·V UXOLQJ
$W WKH RWKHU HQG RI WKH VSHFWUXP ZH KDYH 6KDULDK ODZ 
in Brunei, while countries like Vietnam and Cambodia follow 
6WDWXWRU\/DZSURPXOJDWHG E\ WKH OHJLVODWXUH8QGHU 6WDWXWRU\ 
/DZ DOO FDVHV DQG OHJDO GLVSXWHV DUH KHDUG LQ SULYDWH DQG 
WKH RXWFRPH LV QRW UHSRUWHG SXEOLFO\ 8QGHU &RPPRQ /DZ 
legal decisions of judges begin to establish precedence or a 
solid footing for the business person to know how to cross a 
IHZ RI WKH JDSV RU RSHQ DUHDV QRW VSHFLÀFDOO\ DGGUHVVHG LQ WKH
ZULWLQJ RI WKH ODZ 8QGHU 6WDWXWRU\ /DZ WKH SDUW\ LQ SRZHU 
RU WKH JRYHUQPHQW LV WKH RQO\ ERG\ WKDW FUHDWHV D QHZ ODZ 
RU VWDWXWH 7KXV WKH XQSXEOLVKHG RXWFRPHV RI FDVHV VHUYH
as information for future statutes, rather than determining 
D QHZ SUHFHGHQW
Managers need to recognise, acknowledge and respond 
WR WKHVH GLVSDUDWH OHJDO V\VWHPV WKDW RSHUDWH LQ WKH UHJLRQ$Q 
DUHD RI ODZ WKDW KDV EHFRPH YHU\ LPSRUWDQW LQ UHFHQW GHFDGHV
LV FRQIOLFW RI ODZV DOVR NQRZQ DV SULYDWH LQWHUQDWLRQDO ODZ 
$V D EXVLQHVV FURVVHV ERUGHUV DSDUW IURP KDYLQJ WR EH 
acquainted with the laws of a host country, there are issues 
ZKHUH D FRXQWU\·V ODZ VKRXOG DSSO\ 7DNH D VLPSOH H[DPSOH 
RI D MRLQW YHQWXUH EHWZHHQ D 6LQJDSRUH FRPSDQ\ DQG D 
)UHQFK ILUP WR VHW XS D IDFWRU\ LQ 9LHWQDP :KLFK ODZ 
applies to their contract—Singapore law, French law, Vietnamese 
ODZ RU DOO RI WKHP" ,Q WKH HYHQW RI D GLVSXWH ZKHUH VKRXOG 
the suit be heard and what happens if concurrent proceedings 
are brought to different countries? And, if a judgment is 
JLYHQ FDQ LW EH HQIRUFHG LQ DQRWKHU FRXQWU\" ,Q WKH DEVHQFH 
RI XQLIRUP RU XQLYHUVDO ODZV WUDQVDFWLRQV DQG GLVSXWHV ZLOO 
LQYDULDEO\ WULJJHU FRPSOH[ TXHVWLRQV RI FRQIOLFW RI ODZV $ 
prior understanding of the laws and the implementation of 
certain legal measures can pre-empt many of the potentially 
FRVWO\ DQG WLPHFRQVXPLQJ GLVSXWHV
Different stages of development
$ORQJZLWKD ODFNRIFHUWDLQW\ZHVHHD ODFNRIFRPSUHKHQVLYHQHVV
and clarity in the laws of many Southeast Asian nations, as 
WKHVH OHJDO V\VWHPV DUH DOVR YHU\ GLYHUVH LQ WHUPV RI WKHLU 
RYHUDOO OHYHOV RI GHYHORSPHQW 0DQ\ RI WKH QHZO\ HPHUJLQJ
QDWLRQV DUH ZUHVWOLQJ ZLWK SULYDWH RZQHUVKLS DQG QHZ 
forms of commerce and are not equipped or experienced 
WR ZULWH VXFK ODZV :KHQ \RX GRQ·W KDYH VNLOOHG EXUHDXFUDWV
DQG ODZPDNHUV ODZV WHQG WR EH YDJXH OLPLWHG LQ WKHLU 
areas of application, and often in conflict with other laws 
EHLQJ HQDFWHG )RU LQVWDQFH 0\DQPDU·V )RUHLJQ ,QYHVWPHQW 
/DZ FRQVLVWV RI D ILYHSDJH GRFXPHQW ZKLOH PRVW VXFK 
ODZV DUH DUWLFXODWHG LQ VHYHUDO KXQGUHG SDJHV 7KLV ¶EUHYLW\· 
PDNHV WKH GLUHFWLYH ad hoc and open to interpretation, 
dramatically reducing confidence, especially for foreign 
EXVLQHVV SHRSOH
$W RQH HQG RI WKH VSHFWUXP ZH KDYH 6LQJDSRUH ZKLFK 
KDV KDG DZHOOHVWDEOLVKHG OHJDO V\VWHP IRU RYHU KDOI D FHQWXU\ 
The laws are well documented and court cases are well 
WUDQVFULEHG7KLV IDFLOLWDWHV OXFLGLW\ DQG FHUWDLQW\PDNLQJ LW DQ
DWWUDFWLYH GHVWLQDWLRQ IRU GRLQJ EXVLQHVV ,Q FRQWUDVW ZH KDYH
WKH HPHUJLQJ V\VWHPV LQ 7LPRU/HVWH DQG0\DQPDU ZKHUH WKH
OHJDO V\VWHPVDUH UXGLPHQWDU\DWEHVW(YHQ&DPERGLD/DRVDQG 
9LHWQDP ODUJHO\ KDYH FRPPHUFLDO OHJDO V\VWHPV WKDW DUH IRU 
WKH PRVW SDUW OHVV WKDQ  \HDUV ROG
7KH LGHRORJLFDO SDUDGLJP WKDW WKH FRXQWU\ WUXO\ QRW MXVW
RVWHQVLEO\ DVSLUHV WRZDUGV LV FULWLFDO WR WKH OHJDO FKDQJHV DQG
WKH LPSOHPHQWDWLRQ RI VXFK FKDQJHV )RU VRPH IXQGDPHQWDO 
FKDQJHV KDYH WR EHPDGH VXFK DV WR D FRXQWU\·V&RQVWLWXWLRQ 
ODQG RZQHUVKLS DQG WD[ VWUXFWXUHV WR QDPH D IHZ 7R HIIHFW 
this change, conscious and sustained effort has to be 
PDGH DZD\ IURP SROLWLFDO IDYRXUV DQG SHUVRQDO LQIOXHQFH 
WRZDUGV WKH UXOH RI ODZ (YHQ ZLWK WKH EHVW RI LQWHQWLRQV 
change takes time and the successes are, and probably 
ZLOO UHPDLQ XQHYHQ DFURVV WKH UHJLRQ
Different views on contracts
/HJDO WUDQVDFWLRQV LQ $VLD DQG WKH :HVW RIWHQ VSULQJ IURP 
D GLIIHUHQFH LQ PLQGVHWV 7KH :HVWHUQ DSSURDFK WR 
business contracts tends towards a fiercely negotiated 
YROXPLQRXV FRQWUDFW DQG VXEVHTXHQWO\ D VWULFW DGKHUHQFH 
WR WKH WHUPV WKDW ZHUH DSSDUHQWO\ IUHHO\ DJUHHG XSRQ E\ 
WKH SDUWLHV LQYROYHG ,Q FRQWUDVW WKH DSSURDFK LQ VRPH 
Asian countries is that the contract, after it has been 
VLJQHG KDV WR EH ZRUNHG RXW E\ WKH SDUWLHV LQ D FROODERUDWLYH 
IDVKLRQ 6XFK D SROLF\ RU SKLORVRSK\ PD\ HYHQ EH UHIOHFWHG 
LQ WKH FRXQWU\·V ODZV 7KH GLIIHUHQFH LQ WKLQNLQJ FDQ 
KDYH KXJH LPSOLFDWLRQV DQG DSSOLFDWLRQV DV D IRUHLJQ 
FRUSRUDWLRQ VHHNV WR RSHUDWH VXFFHVVIXOO\ LQ WKH KRVW FRXQWU\
Different degrees of execution
7KH OHYHO RI WUDQVSDUHQF\ ZLWK ZKLFK ODZV DQG UHJXODWLRQV DUH
implemented also differs significantly across the countries 
RI 6RXWKHDVW $VLD $FFRUGLQJ WR WKH *HUPDQEDVHG 1*2 
7UDQVSDUHQF\ ,QWHUQDWLRQDO RQ D VFDOH RI ]HUR KLJKO\ FRUUXSW 
WR  YHU\ FOHDQ WKH FRUUXSWLRQ LQGH[ RI PRVW $6($1 
FRXQWULHV IDOOV EHORZ  UHIHU WR )LJXUH  :KLOH WKH ILJKW 
DJDLQVW FRUUXSWLRQ LV \LHOGLQJ UHVXOWV LQ/DRV DQG0\DQPDUZH 
are possibly seeing a step backward on this dimension in 
7KDLODQG DQG &DPERGLD
/RFDO EXVLQHVVHV DUH DEOH WR QHJRWLDWH WKURXJK WKH 
DPELJXLW\ DQG RSDTXHQHVV E\ NQRZLQJ WKH ¶ULJKW· SHRSOH DQG 
KDYLQJ WKH DGYDQWDJH RI KRPHJURZQ UHODWLRQVKLSV DQG FXOWXUDO
VLPLODULWLHV <HW WUDQVSDUHQF\ DQG FRQILGHQFH DUH YLWDO IRU 
LQWHUQDWLRQDO LQYHVWRUVZKRGRQ·WKDYHDFFHVV WR VRFLDO LQÁXHQFH
DQG KDYH WR GHSHQG RQ WKH OHJDO V\VWHP ZKHQ WKH\ UXQ LQWR 
SUREOHPV ,Q WKH DEVHQFH RI FOHDU DQG HYHQO\ DSSOLHG ODZV 
WKH ORFDO LQYHVWRUV ZLWK LQIOXHQFH DUH WKH RQHV PRVW OLNHO\ WR 
LQYHVW DV WKH\ KDYH D OLPLWHG LQYHVWPHQW KRUL]RQYLVLRQ DQG 
are more confident that they can influence the application of 
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FIGURE 1: CORRUPTION INDEX
Source: Transparency International, “Corruption 
Perceptions Index 2016”, 25 January 2017
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It is our hope that this note will stimulate thought and 
encourage our readers to share their ideas and experiences 
RQ WKLV WRSLF:KDW DUH \RXU WKRXJKWV":HZRXOG ORYH WR 
KHDU IURP \RX
Please submit your comments to: editorami@smu.edu.sg
Dear Editor,
The article, ‘A Walk Through Asia: The Flow of Funds 
in ASEAN’ (November 2017), about the access to 
lending and to financial markets in particular, makes 
a powerful point about the connection between 
individual entrepreneurship and an ecosystem that 
either supports or constrains it. I would agree that the 
ingenuity of individual entrepreneurs in accessing 
funds is to be admired because there is value creation 
in the ability to seize opportunities in otherwise 
constraining circumstances.
At the same time, however, one can take a more 
critical view, or at least one that doesn’t focus 
exclusively on the opportunities created by the 
ingenious individual, but on the ability of the socio-
political system to create fair access to finance. 
This would certainly be the view taken in the Nordic 
societies of Denmark, Norway, Sweden, and Finland.
In contrast to several, though not all, societies 
you described in this article, the Nordic societies are 
deemed to be high-trust ecosystems with widespread 
access to financing. In Denmark, for example, mortgage- 
financed house ownership is the norm (as opposed 
to renting), and bank-backed financing of new SMEs 
is widespread. Trust in one another, and in society’s 
institutions is high. One can make an argument either 
way if societal trust is the prerequisite for equitable 
access to financing, or if the relationship is reversed.
Either way, it would seem to make sense to 
embed individual ingenuity in the broader context of 
societal trust.
Gregor Halff
Dean, Copenhagen Business School
Dear Editor,
I enjoyed reading the last edition of Asian Management 
Insights and I wanted to comment regarding the new 
column ‘A Walk Through Asia.’ It was a welcome treat to 
see the discussion regarding the financing challenges 
of the region. I don’t believe that many folks from the 
West, or even here in Asia, can fully appreciate the 
complexity of the varied financial systems, their 
stresses and their inter-workings. 
Having l ived through a massive currency 
devaluation, several momentous political coups, 
and a financial crisis that saw non-performing loans 
cross 50 percent of all bank loans, Thai managers 
have had to deal with floods and droughts of 
capital availability. The scars of these events leave a 
lasting mark on the way in which business is done. 
It was great to see this come through in your article. 
I have been directing a Masters in Marketing 
Programme for 20 years now and we have been 
bringing together student groups to compete in global 
business challenges. Preparing the students and 
watching the competitions, it is easy to see that the 
environment around the start-up community in the 
U.S. is a very different animal compared to what we 
have here. With liquid and well-oiled equity markets, 
the size of the prize is a tremendous motivator for 
capital to find a home. We are a region in need of a 
few equity unicorns if we are to finance our potential. 
Thanks for taking on issues such as this. It was a 
welcome addition and I enjoyed the opportunity to 
read through it and ponder the “what if” questions. 
Pannapachr Itthiopassagul
Director, Masters Degree Programme in Marketing
Thammasat University
WKH ODZ 01&V LQ FRQWUDVW DUH JOREDOO\ DFFRXQWDEOH DQG 
FDQ·W UXQ WKH ULVN RI YLRODWLQJ RU HYHQ FLUFXPYHQWLQJ WKH ODZV 
XQOLNH ORFDOV
7KH OHJDO V\VWHP LV D VLJQDO WR IRUHLJQ LQYHVWRUV 
businesses and workers on how they are going to be 
WUHDWHG :KDW PD\ ZRUN IRU D ORFDO FDQ SURYH WR EH D 
KDQGLFDS IRU WKH IRUHLJQ LQYHVWRU $ UREXVW WUDQVSDUHQW 
and fairly applied set of laws appears to be a precondition 
IRU DWWUDFWLQJ IRUHLJQ HFRQRPLF LQWHUHVW 7KLV FKDQJH ZLOO
XQGRXEWHGO\ WDNH WLPH LQ VRPH RI WKH PRVW UDSLGO\ DGYDQFLQJ
V\VWHPV 2XU DGYLFH IRU LQYHVWRUV WRGD\ LV $V 01&V DQG 
UHJLRQDO SOD\HUV VWDUW WR ORRN DW $6($1·V LQYHVWPHQW 
potential, they need to be aware of the crocodiles lurking in 
WKH PXGG\ ZDWHUV
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